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IN THE 


United States Court of Appeals 

FOR THE District of Columbia. 


No. 7939 


MIRIAM MINTZ, Appellant, ! 

V. [ 

PREMIER CAB ASSOCIATION, INC., A CORPOfeA- 

TION, Appellee. \ 


Appeal from the District Court of the United States for the 

District of Columbia. j 


BRIEF FOR APPELLANT. 


I. 

I 

JUDGMENT BELOW FOR THE APPELLEE, i 

I 

No memorandum of opinion was filed by the Justice of 
the District Court of the United States for the District of 
Columbia relative to any of the rulings complained of. 
(Tr. 4) I 

n. I 

JURISDICTION. j 

The United States Court of Appeals for the Distrii'ct of 
Columbia has jurisdiction of this case under the Act of 
March 3, 1921, 41 Stat. 1312, Chap. 125, Section 12; jTitle 
18, Section 25, Code of Laws for the District of Colijmbia 
(1929). I 
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m. 

STATEMENT OF THE CASE. 

This is an appeal to review a judgment entered by the 
District Court of the United States for the District of Co¬ 
lumbia upon a verdict of a jury in favor of the appellee, de¬ 
fendant below. (Tr. 4) Under date of May 17, 1939, ap¬ 
pellant filed a complaint in the District Court of the United 
States for the District of Columbia demanding judgment 
of the appellee in the sum of $10,000.00 for injuries received 
by her as a result of a collision between two taxicabs, both 
of which were owned by the appellee and in one 
of which she was riding as a passenger. (App. 3) 
The husband of appellant. Jay Mintz, was also a party 
plaintitf below, demanding judgment in the sum of $10,000.- 
00 for loss of appellant’s companionship, services and con¬ 
sortium- (App. 1) Shortly before the trial. Jay Mintz 
died and is not a party to this appeal. 

After the jury was sworn, counsel for the appellee stated 
that the appellee conceded its liability in this matter and 
that the only issue to be tried by the jury was the amount 
and extent of damages, if any. (App. 3). 

Appellant testified that on July 22,1938 she, her husband. 
Jay Mintz, and her son, Leonard Mintz, got into a Premier 
Cab to ride to Union Station. That the three were seated 
in the rear of the cab and that just after passing under the 
archway on the w^est side of the station the cab came to a 
stop and that almost immediately thereafter there was a 
severe jar and she was thrown forward and went backward, 
her left side striking the back seat and door. (Tr. 9) The 
driver of the cab asked if anyone was hurt and Leonard 
Mintz said “no,” and appellant said that she had hurt her 
side. That at the time the cab went under the archway it 
was going fast and as the cab slowed up another Premier 
Cab struck it vfith force. Appellant further testified that 
her husband and son went into the station and she paid the 
fare. That her side hurt and when she went into the sta¬ 
tion she felt dizzy and sat down and got some ammonia. Her 
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husband came back within a few minutes and they got Ian- 
other cab and returned to their home. That her side bjurt 
her so badly she could not stand and so she called flDr. 
Stebbing. (Tr. 10) Later that day Dr. Harrison also visited 
her and Dr. Miller visited her on July 25, 1938. 

Thereafter Dr. Miller recommended that she go to a hos¬ 
pital and on July 30, 1938 she entered Garfield Hospital 
where she remained until August 4, 1938. That after jher 
return home she was confined to her bed for a while, land 
was unable to get around for several months. She had a 
great deal of pain in her back and terrific headaches. That 
she has had trouble with her back ever since and still jsuf- 
fers pain and had gone to see Dr. Miller as late as Octpher, 
1940. (Tr. 10) j 

On cross examination appellant was asked whether or not 
she had been in a similar accident in a Diamond Taxicab 
about two years before and made claim for injuries, wtiich 
question was objected to and the objection overruled ard to 
which question appellant replied in the affirmative. Appel¬ 
lant also asked on cross examination whether or not about 
April, 1937, she had not had a fall in a beauty parlor| and 
made claim for injuries, which question was also objecti^d to 
and which objection was overruled and which questioii ap¬ 
pellant answered in the affirmative. (App. 3). ! 

Appellant’s son, Leonard Mintz, also testified with re¬ 
spect to the accident and to his mother’s subsequent illness. 
(Tr. 11) 

Dr. Philip Stebbing and Dr. Beveridge Miller testified on 
behalf of the appellant as to the nature of her injuries. 
(Tr. 11,12) I 

Appellee adduced the testimony of the two cab drivers 
who testified that the collision was very slight and thpt no 
damage was done to either cab and that none of the pass¬ 
engers complained of being hurt. (Tr. 13) j 

I 

I 

I 

I 

I 

I 
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IV. 

STATEMENT OF POINTS. 

1. The Court erred in permitting cross examination of 
the appellant as to prior accidents in which appellant was 
involved inasmuch as such evidence was not relevant to the 
issues involved in the case then on trial. 

2. The Court erred in overruling the motion of appellant 
to strike all of the testimony with respect to the prior acci¬ 
dents, made at the conclusion of the testimony. 

3. The Court erred in denying appellants instruction 
No. 1. 

4. The Court erred in denying appellant’s motion for new 
trial. 

5. The Court erred in permitting counsel for appellee to 
state in argument to the jury that the evidence of prior 
accidents was to show that appellant was “claim minded.” 

V. 

SUMMARY OF ARGUMENT. 

1. Evidence of other accidents not related to or in any¬ 
wise connected with the accident out of which the present 
litigation arose is irrelevant. 

2. The action of the Court in overruling the motion for 
new trial constituted an abuse of discretion. 

3. The Court erred in permitting counsel for appellee to 
state in argument that the evidence of prior accidents 
showed that appellant was “claim minded.” 
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VI. 


ARGUMENT. > 

I 

1. I 

I 

Evidence of other accidents, not related to or in any^e 
connected with the accident out of which the present litiga¬ 
tion arose, is* irrelevant. j 

Under this heading the first three points may be consid¬ 

ered together, inasmuch as the first relates to the admis¬ 
sion of the evidence in question, the second relates toj the 
Court’s refusal to strike the same evidence after it had l|)een 
admitted, and the third concerns a requested instruction 
relative to the same matter. I 

The issues involved in the case at the time of the trial 
were concise and definite. Appellee had conceded the lia¬ 
bility, so consequently there was no question of liapility 
involved; the only question remaining was whethep or 
not the plaintiff was injured as a result of the acci(Jent. 
(App. 3) i 

In this brief, appellant does not propose to revievl- the 
entire field of the law of evidence concerning relevancy. 
That would be an almost impossible task. Professor Tb|ayer 
has pointed out that no definition or statement of releVancy 
can be very satisfactory or afford any practical aid to the 
practitioner, not only because of the complexity of hijiman 
affairs and the infinite variety of forms which questiojns of 
fact assume in Courts of Justice, but also because relevancy 
is less an affair of the law than of logic and general ex¬ 
perience. Thayer, Preliminary Treatise on Evidence (1898) 
Pages 264 and 265. j 

Of all the rules of evidence, the most universal andi most 
obvious is this, that the evidence adduced should be di- 
rected and confined to matters which are in dispute or jwhich 
form the subject of investigation. The theoretica) pro¬ 
priety of this rule can never be a matter of doubt,!what¬ 
ever difficulties may arise in its application. The trijal tri¬ 
bunal is created to determine matters which cither |are in 
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dispute between contending parties or otherwise require 
proof, and anything which is neither directly nor indirectly 
relevant to those matters are to be put aside, as beyond 
the jurisdiction of the tribunal and as tending to distract 
its attention and waste its time. 

In determining the dispute concerning the relevancy of 
protfered evidence, the question to be resolved is as to 
whether there is a logical or rational connection between 
the fact which is sought to be proved and a matter of fact 
which has been made an issue in the case. Xenia Bank v. 
Stewart, 114 U. S. 224, 29 L. Ed. 101; United States v. Ross, 
92 U. S. 281, 23 L. Ed. 707. 

The trial court permitted appellee to ask appellant 
whether or not she had been in a similar accident two years 
before and made claim for injuries, (App. 3) and vrhether 
or not she had not had a fall in a beauty parlor and made 
claim for injuries, (App. 3) to both of which questions 
appellant objected and which objection was overruled, and 
to which questions appellant answered in the affirmative. 
The fact to be determined by the trial Court in the present 
case was whether or not plaintiff had been injured. By what 
conceivable stretch of the imagination could the fact that 
she had been twice before accidentally injured and made 
claim for those injuries be considered as relevant to the 
issue of whether or not she was injured in the presently- 
considered accident. Such evidence related to former trans¬ 
actions in which the appellee was not involved. 

The burden of showing the relevancy, intrinsic or in con¬ 
nection with other facts, of a fact offered in evidence, is 
upon the party offering the evidence. Gregory v. Lentz, 17 
Cal. App. 377, 118 Pac. 948; Dowdey v. Palmer, 287 Ill. 42, 
122 NE 102; Dyer v. People’s Ice Co., 188 Mich. 203, 154 
NW 135. 

Yet appellee was at no time required to state his purpose 
in asking the question or what fact that he sought to prove 
thereby. It is conceded that if it had been admitted for the 
purpose of showing that the injuries complained of in the 
present case were received in either or both of the previous 
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accidents, the evidence of such accidents might have [been 
admissible. However, when appellant sought to so limit 
the effect of this testimony by offering her instructioiji No. 
1. (App. 4), the request was denied. And prior to Argu¬ 
ment the Court advised counsel out of the hearing ojf the 
jury that the evidence of other accidents was admittejd for 
any i)urpose. (App. 3,4) And in its charge to the jur\f, the 
Court gave no instruction ivliatever as to what considf^ror 
tion should he given hy the jury to the evidence concerning 
the prior accidents, (App. 4). ^ j 

In this state of the record the jury were left with j^roof 
that appellant had been injured in tw’o prior accident^ and 
had made claim with no guiding instruction from the tourt 
and at liberty to draw any inference from the objectionable 
evidence. The only possible inference that the jury jcould 
draw from such a situation is that the evidence was ad¬ 
mitted as an impeachment, and that the appellant was 
making a fraudulent and fictitious claim. 

To ascertain the relevancy of the evidence we have only 
to determine what fact appellee was seeking to establish. 
Certainly not that the injuries complained of were received 
in the prior accidents. Certainly not that appellant was a 
person of careless habits and had been guilty of contribu¬ 
tory negligence, since appellee had already conced<!jd its 
liability. Its purpose was and could only be to discredit the 
appellant in an improper manner. 

Furthermore the evidence is particularly objectionable 
inasmuch as it is calculated to create prejudice and the re¬ 
ception of such evidence under these circumstances ought 
always be denied. 

In Schaffer v. Lehman, 9 D. C. (2 Mac Arthur) 305, 307, 
the defendant, in order to prove that the work don^ upon 
her house by the plaintiff w^as of inferior character, (^ffered 
to show that several months after the work done dn her 
house was finished, the plaintiff had done work of a similar 
kind on the house of another which was so defective in 
quality that this other person was obliged to have i|t done 
over again. This evidence was rejected and in rulini upon 


I 
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the question of its admissibility, this Court stated that the 
rejection was proper “for reasons too obvious to require 
mention here/’ 

Traver v. Smolik, 43 App. D. C. 150, was an action for 
assault alleged to have been made upon the plaintiff at the 
defendant’s house when plaintiff called to collect a bill. 
Testimony that on another and different occasion another 
person called on the defendant with a package to deliver it 
and collect therefor, and that on that occasion the package 
was taken by a servant who returned and said that the de¬ 
fendant would settle the bill later and that thereupon the 
servant shut the door in the caller’s face, was inadmissible. 
This Court, in holding such evidence inadmissible, said 
“Error in its admission is so apparent that we will not con¬ 
sume time with its consideration.” 

See also Second National Bank v. Aver ell, 2 App. D. C. 
470; Small v. Pennsylvania Railroad Co., 65 App. D. C. 112, 
80 Fed. (2) 704; Thompson v. Bowie, 71 U. S. (4 Wall.) 463, 
18 Law Ed. 423; Fountain v. Washington Rtvy. S Electric 
Co., 42 App. D. C. 295. 

In Fort Worth Belt Rtvy. Co. v. Cahel, 161 SW 1083,1087, 
the defendant sought to show that the plaintiff had made 
what was an apparently fraudulent claim upon an accident 
insurance policy in connection with the same injuries which 
were the subject matter of the suit. The Court stated: 

“No connection whatever between the accidents was 
shown, nor was there evidence offered tending to show 
a settled course of action or system on the appellee’s 
part in the maintenance of fictitious claims and noth¬ 
ing seems to be better settled than that under such cir¬ 
cumstances, an isolated transaction of the kind is in¬ 
admissible as proof that on the occasion at issue ap¬ 
pellee was simulating his injuries.” 

There are some authorities that support the view that 
whenever a fraudulent intention is to be established, col¬ 
lateral facts, tending to show such intention, are admissible 
and that in cases based on fraud or deceit, on the question 
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of intent to defraud, other similar acts or representations 
about the same time as the one in question are releVant. 
Turner v. Tuning, 105 Cal. 124, 38 Pac. 687; McLaughlin v. 
Thomas, 86 Conn. 252, 85 Atl. 370; Hartford Life Insura'uce 
Co. V. Hope, 40 Ind. App. 354, 81 NE 595; Baldicin v. Short, 
125 N. Y. 553, 26 NE 928. But it should be borne in ; nind 
that in this case it was definitely not established and ap¬ 
parently not contended, that the claims arising from the 
prior accidents were fraudulent or fictitious. There was no 
evidence as to what disposition had been made of the claims, 
nor whether appellant had been paid any moneys nor 
whether the persons against whom the claims were i^iade 
had rejected them as fictitious. The only evidence wasj that 
appellant had been in prior accidents and that claim^ had 
been made. So it is apparent that any rule with res^pect 
to the admission of evidence for the purpose of estalilish- 
ing that the appellant’s injuries in the x)resent casci are 
simulated or fictitious, has no application here. 

However, in that connection, it is interesting to not 3 the 
following cases. In Jones Passmore v. Knowles, 1 Cranch 
(1 D. C.) 523, the Court refused to i:)ermit one of the pajrties 
to prove other fraudulent transactions of the other party 
wdth strangers and not connected wfith the case, in order to 
fortify a charge of fraud and collusion. The Court sa^; 

“No man could come prepared to meet evidenc(‘ and 
charges respecting every transaction in his life, with¬ 
out notice.” j 

In Catharin v. Davis, 13 D. C. (2 Mackey) 230, the (j’ourt 
held that in an action on a written contract, while an altera¬ 
tion, though fraudulent, is alleged to have been made bi’ one 
of the parties, testimony that the same parties made similar 
alterations in similar contracts made about the same!time 
with other parties, is inadmissible to prove the alteration 
of the contract sued upon. 

In Hardy v. Moore, 62 Iowa 71, 17 NW 200, it is stated: 

“Where two transactions are stated to be fraudiplent, 
only one of which, however, is being controvertdjd, it 
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must be shown that they are so connected as to evince 
a common purpose, before the uncontroverted trans¬ 
action can be admitted in evidence for the purpose of 
establishing the other to be fraudulent.” 

The principles here involved are sometimes treated as 
to come within the maximum res inter alios acta alteri 
nocere non debet —a transaction between two parties ought 
not to operate to the disadvantage of a third party. Such 
evidence it is said “would be manifestly unjust to admit 
since the conduct of one man under certain curcumstances 
or toward certain individuals, varying as it will necessarily 
do according to the motives which influence him, the quali¬ 
ties he possesses and his knowledge of the character of 
those with whom he is dealing, can never afford a safe cri¬ 
terion by "which to judge of the behavior of another man 
similarly situated, or of the same man toward other per¬ 
sons.” 1 Taylor Evidence, 10th Ed., Sec. 317. See also 
Travers v. Smolick, supra; Wilkenson v. Dilenbeck, 184 
Iowa 897, 168 N. \V. 115; Comniissioiier of Banks v. Weis- 
berg, 249 Mass. 357, 143 N. E. 910; Long v. Rasmussen 281 
Fed. 236; Levine Bros. v. Mantell, 90 W. Va. 166, 111 S. E. 
501. 

It is said by Jones that the “present tendency of the 
Courts and decisions is to consider prior transactions be¬ 
tween the parties to the action as relevant, when they tend 
to explain or elucidate the transaction or matter in dispute 
and when they resemble such transaction or matter in all 
essential features; but that where they are with other per¬ 
sons then the trend of the decisions is the other way, because 
in all such instances, although there may be a similarity 
between the transaction offered in evidence and the one to 
be proved, there is no such logical or necessary connection 
that the existence of one tends to prove that of the other.” 
Jones on Evidence, 2nd Ed., (1926) Volume 2, Sec. 614, 
page^> 1143 to 1144. 

VAiatever technical rule may be relied upon to exclude 
this objectionable evidence, as heretofore suggested the ini- 
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propriety of the admission is obvious when it is considered 
upon the basis of “logic and general experience/’ And 
if the admission was improper, there can be no questi 9 n as 
to the necessity for a reversal, in the light of the govei^ning 
principle as set forth in Vicksburg and M. R. Company v. 
O'Brien, 119 U. S. 99, 30 L. Ed. 299. I 

“It is well settled that a reversal will be directed 
unless it appears beyond doubt that the error com¬ 
plained of did not and could not have prejudiced the 
rights of the parties.” 


The Action of the Court in Overruling the Motion for New 
Trial Constituted an Abuse of Discretion. 

What has been said above is equally applicable for fail¬ 
ure to grant a new trial. 'WTiile it is settled law that jl mo¬ 
tion for a new trial is addressed to the sound discretion of 
the Court, if error of law is shown on the record the refusal 
to grant a new trial is ground for appeal. Ricketfs v. j’7. S., 
59 App. D. C. 47, 49, 42 Fed. (2) 943. 


The Court Erred in Permitting Counsel for Appell^ to 
State in Argument That the Evidence of Prior Acci¬ 
dents Showed That Appellant was “Claim Minded.” 

The error complained of in the foregoing argument be¬ 
comes more palpable when considering this point. "WHiat- 
ever may be the definition of the words “claim minded,” it 
is apparent that the thought that counsel for appellei was 
intending to convey was that the evidence of priori acci¬ 
dents indicated, and that the jury were at liberty to bfer, 
that appellant was not injured and that slie was a person 
who made unjustified and improper claims. Considering 
the character of the evidence which appears to be the basis 
of the statement objected to, the impropriety of counsel’s 
argument is obvious. 
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vn. 

CONCLUSION. 

It is respectfully submitted that the Court below erred 
in the reception of evidence, in permitting counsel for ap¬ 
pellee to make improper argument, and in refusing to grant 
a new trial. The judgment should be reversed and the same 
remanded for further proceedings with costs assessed 
against the appellee. 

Respectfully submitted, 

Irvin Goldstein, 

Myer Koonin, 

717 National Press Building, 
Washington, D. C. 

Attorneys for Appellant. 








INDEX TO APPENDIX. 

Page 

Complaint. 1 

Answer. 3 

Stipulation. 3 

Excerpt of testimony of plaintiif. 3 

Statement of Court . 3,4 

Statement of counsel for appellee. 4 

Motion to strike testimony . 4 

Plaintiff’s requested instruction No. 1. 4 











IN THE 


United States Court of Appeals 

FOR THE District of Columbia ! 


No. 7939. 


MIRIAM MINTZ, Appellant, 


V. I 

PREMIER CAB ASSOCIATION, INC., a Corporatioii. 


Appeal from the District Court of the United States for! the 

District of Columbia. ! 


APPENDIX TO BRIEF FOR APPELLANT. 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. I 


1 Complaint 

(Damages resulting from negligence—for Passengej) 

1. The complaint of the plaintiffs respectfully shows i that 
this is an action brought by the plaintiff, Miriam Minljz, in 
her own right for injuries sustained as hereinafter set fbrth, 
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and by the plaintiff, Jay Mintz, as the husband, for loss of 
her companionship, services and consortium. 

2. That the defendant is a corporation engaged in the 
business of transporting passengers for hire in the District 
of Columbia. 

3. That on the 22nd day of July, 1938, the plaintiff was 
a passenger in one of the cabs of the said defendant and 
paid the usual and customary charge for her transportation 
to the Union Station, and the plaintiff further avers that by 
the negligence of the defendant, its agents, and servants, 
and without any fault or negligence on her part, the cab in 
which she was riding collided with another cab of the said 
defendant, whereby and by reason of such negligence the 
plaintiff was violently thrown to the floor of said cab thereby 
causing her body to be much cut and bruised and wounded 
and became and was sick, sore and lame and so remained 
and continues to remain during all of which time she, the 
plaintiff, thereby suffered and underwent great pain and 

mental and bodily anguish and was hindered and pre- 
2 vented from performing and transacting her neces¬ 
sary affairs and business by her during that time to 
be performed and transacted and that the plaintiff. Jay 
Mintz, has in the past and -will in the future be obliged to 
expend large sums of money for treatment of these injuries 
and has lost and in the future will continue to lose the 
society, companionship, service and consortium of his ^vife, 
and has been and will in the future be obliged to incur addi¬ 
tional expense for the management of his household, all to 
the damages of the plaintiff, Miriam Mintz in the sum of 
Ten Thousand Dollars ($10,000.00) and the plaintiff. Jay 
Mintz, in the sum of Ten Thousand Dollars ($10,000.00). 

Wherefore, the plaintiffs, Miriam Mintz and Jay Mintz, 
demand judgment of the defendant in the sum of Twenty 
Thousand Dollars ($20,000.00), besides costs of this suit. 

IRVIN GOLDSTEIN 

• *«*•••**• 
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3 Answer \ 

I 

I 

(To Complaint for damages arising from negligence to 

passenger) j 

I 

1. For answer to paragraph (1) of the complaint heijein, 

defendant says that it is without sufficient knowledge oi in¬ 
formation to form a belief as to the matters alleged in kaid 
paragraph, wherefore, this defendant demands strict proof 
thereof. j 

2. Paragraph (2) of the complaint is admitted. j 

3. It is admitted that the plaintiff was a passenge^- in 

one of the alleged cabs at the time and place alleged! but 
denies all the other allegations of paragraph (3) not hdrein 
specifically admitted. ! 

• * * * • • « * «j« 

9 Thereupon counsel for the defendant stated [that 

he conceded the liability of the defendant and that 
the only issue to be tried by the jury was the questioln of 
the amount and extent of damages, if any. ! 


# # # 


# 


11 On cross examination plaintiff was asked by cbun- 
sel for the defendant whether or not she had becfn in 
a similar accident in a Diamond taxicab about two ylears 
before and made claim for injuries, to which question doun- 
sel for plaintiff objected and which objection was overijuled 
and exception duly noted, and to which question plaijntiff 
replied in the affirmative. Counsel for defendant also ^sked 
plaintiff whether or not about April 1937, she had noi had 
a fall in a beauty parlor and made claim for injurieis, to 
which question counsel for plaintiff objected and -whiclli ob¬ 
jection was overruled and exception duly noted, and v|hich 
question plaintiff answered in the affirmative. ! 

• • * • * • • « *|« 

I 

13 Thereupon counsel for plaintiff and defendant ap¬ 
proached the bench of the Court and out of the hear¬ 
ing of the jury counsel for plaintiff advised the Court that 


I 


I 
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being unable to ascertain the defendant’s theory of the 
relevancy of the evidence concerning prior accidents, he was 
at a loss to know how to treat the same in argument to the 
jury. Thereupon the Court stated that the evidence of other 
accidents was admitted for any purposes. 

That during his argument to the jury counsel for the de¬ 
fendant stated that the evidence of the prior accidents 
showed that plaintiff was “claim minded”. Whereupon 
counsel for the plaintiff objected to this statement and re¬ 
quested the Court to instruct the jury to disregard the state¬ 
ment and which request was denied with exception. 
14 Plaintiff moved the Court to strike out the testi¬ 
mony with respect to prior accidents on the ground 
that it was not relevant to the issues involved in the case, 
which motion was duly overruled and an exception noted. 

Whereupon the plaintiff offered the following instruction: 

“The jury are instructed that evidence of other accidents 
is admitted only for the purpose of assisting the jury in 
their determination of whether or not the injuries claimed 
in the present case were caused by the other accidents, and 
the jury are not permitted to make any conclusion or infer¬ 
ence than as here stated.” 

which instruction was denied with exception. 

Thereupon the Court instructed the jury upon general 
principles of law involved, but gave no charge or instruction 
concerning the relevancy of the evidence of other accidents 
or consideration to be given such evidence by the jury. 
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IN THE 


United States Court of Appeak 

FOR THE District of Columbia 


No. 7939 


MIRIAM MINTZ, Appellant j 

I 

! 

PREMIER CAB ASSOCIATION, INC., A Corporati<|n, 

Appellee j 


Appeal from the District Court of the United Stated 
for the District of Columbia i 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE. | 

Appellant, plaintiff below sued the defendant j for 
$10,000.00 damages for alleged personal injuries sustajned 
while riding as a passenger on one of defendant’s cabS, al¬ 
leging that another of defendant’s cabs collided wdtl^ the 
cab in which she was a passenger (Tr. 1). Defendant [filed 
answer to the complaint, (Tr. 3); and the issue was Tried 


2 


before the Court and a jury. The verdict of the jury was 
for the defendant and judgment was entered on the verdict 
for defendant (Tr. 4). 

At the trial the plaintiff testified on her own behalf, claim¬ 
ing injur}’ to her side, and on cross-examination admitted 
that she was in a similar accident in a Diamond Taxicab 
about two years before and made claim for injuries; and 
also that about April, 1937, she had a fall in a beauty parlor 
and made claim for injuries (Tr. 11). 

Leonard Mintz, son of the Appellant also testified as a 
witness for the appellant, (plaintiff below) regarding the 
alleged injury, and further testified that prior to the alleged 
injur}’ plaintiff had been ill and under treatment by the 
doctor (Tr. 11). 

Dr. Phillip Stebbings and Dr. Beveridge Miller testified 
for plaintiff. Dr. Miller stated that he had made a charge 
of $^^37.00 for his services but that charge had included ser¬ 
vices rendered prior to the alleged injury and that he was 
unable to state which portion of the charge was for services 
rendered in connection with the injuries alleged in this case 
(Tr. 11,12). 

Wm. E. Dixon and H. L. Hemminger drivers of the cabs 
testified that the cabs had come to a complete stop under 
the archway at Union Station where the jjassengers alight. 
That a policeman directed the witness, Hemminger, to turn 
into the next lane, and that he backed up a few feet and 
turned into the next lane and that as he passed the cab in 
which plaintiff was riding he just snubbed the rear bumper 
of the other cab, that there was no damage done to either 
automobile and no passenger was hurt (Tr. 13). 

SUMMARY OF ARGUMENT. 

1. The evidence was relevant to the issue, and on cross- 
examination of plaintiff as a witness great latitude is al¬ 
lowed for the purpose of impeaching the witness. It is 
proper to cross-examine one claiming injuries, as to other 
injuries received in order that the defendant may show 
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facts that the alleged injuries claimed in the instant ca^e, 
if any injuries existed, were incurred at the other times thian 
the time alleged, and that the alleged injuries, if any, w^re 
not caused by defendant. | 

2. The action of the lower court in overruling the motion 
for a new trial was in the exercise of the sound discretion 

I 

of that court and was right and proper and just. j 

3. The evidence of plaintitf showed that plaintiff l|ad 

made claims in prior accidents and the action of the tfial 
judge in allowing counsel for defendant to argue to the jijiry 
on that point was proper and in accordance with the fdcts 
and the law applicable to the case. I 


ARGUMENT. 


^ I 

The evidence was relevant to the issue, and in this suit! for 
damages for personal injuries, defendant’s counsel ha(d a 
right to cross-examine plaintiff (appellant here) as to ojther 
accidents and claims of plaintiff for the purpose of impelach- 
ing plaintiff as a witness in the instant case. Appellee lalso 
had a right and a duty to bring out on cross-examinatiojn of 
Appellant (plaintiff below) any evidence of prior injuries 
or claims for damages for prior injuries of the plaintiff in 
order to show that the damages for alleged injuries, if any 
injuries existed, were not caused by the defendant. On 
cross-examination of plaintiff as a witness great latitude is 
allowed for the purpose of impeaching the witness, and this 
is entirely proper and the trial court exercises a soun4 dis¬ 
cretion in the matter. | 

Appellant (plaintiff below) was bound to answer the ques¬ 
tions under the Rules of Civil Procedure, Rule 43 (a j and 
(b) pertaining to the Form and Admissibility of Evidence, 

which provides: | 

I 

Rule 43 (a) “In all trials the testimony of \nti|esses 
shall be taken orally in open court, unless otherwise 
provided by these rules. All evidence shall be adijaitted 
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which is admissible under the statutes of the United 
States, or under the rules of evidence heretofore ap¬ 
plied in the courts of the United States on the hearing 
of suits in equity, or under the rules of evidence applied 
in courts of general jurisdiction of the state in which 
the United States court is held. In any case, the statute 
or rule which favors the reception of the evidence gov¬ 
erns and the evidence shall be presented according to 
the most convenient method prescribed in any of the 
statutes or rules to which reference is herein made. 
The competency of a witness to testify shall be deter¬ 
mined in like manner”. 

Rule 43 (b) pertaining to the Scope of Examination and 
Cross-Examination provides: 

“A party may interrogate any unwilling or hostile 
witness by leading questions. A party may call an ad¬ 
verse party or an officer, director, or managing agent 
of a public or private corporation or of a partnership 
or association which is an adverse party, and interro¬ 
gate him by leading questions and contradict and im¬ 
peach him in all respects as if he had been called by the 
adverse party, and the witness thus called may be con¬ 
tradicted and impeached by or on behalf of the adverse 
party also, and may be cross-examined by the adverse 
party only upon the subject matter of his examination 
in chief.” 

iVIanual of Federal Procedure; Rules of Civil Proce¬ 
dure, Constructions, Practice; West Publishing 
Company, Page 294 to 296. 

4 Wigmore on Evidence (2nd Ed. 1923) Sec. 1885. 

Burnstine v. Drew, 50 App. D. C. 161, 269 Fed. 677. 

In Wasliington R, S E. Co. v. Dittman, 44 App. D. C. 89, 
in which the Court held: 

“It is proper to permit upon cross-examination the 
bringing out of anything tending to contradict, modify, 
or explain the testimony given by a witness on his direct 
examination, or any logical inference resulting from it 
that may make for the party calling him.” 

To similar effect is Wills v. Russell, 100 U. S. 621, 25 L. 
Ed. 607; Cate v. Fife, 80 Vt. 404, 68 Atl. 1. 
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AVider range of cross-examination of a witness is allow¬ 
able where he is a party to the proceeding than if he isj not, 
and to test credibility and veracity, and for impeachijnent 
purposes, and as to contradictory statements. | 

Janssoii V. Larsson, 30 App. D. C. 203; and Aldermi^n v. 
Ufiited States, 31 F. (2d) 499, C. C. A. 5; United Staks v. 
Eliasson, 18 D. C. 104 (7 Mackey 104); and Eppinger <& 
sell Co. V. Sheely, 24 Fed. (2d) 153, C. C. A. 5, to the dffect 
that the extent of cross-examination is largely withiij the 
trial court’s discretion. ! 

Avery v. Kann Sons Co., 67 App. D. C. 217, 91 F. |(2d) 
776; 

The Ottawa v. Stewart, 70 U. S. 268, 3 Wall. 269, 18 
L. Ed. 165; | 

York V. U. S., 299 Fed. 778, C. C. A. 6; 

Kawin d Co. v. American Colortype Co., 243 Fed. 317, 
C. C. A. 7; 

Growling v. United States, 64 F. (2d) 796, C. C. A. 6; 
Mahoney v. United States, 26 F. (2d) 902, C. C. A. 4; 
Martjland Casualty Company v. Dunlap, 68 F. (2d) 
289, C. C. A. 1; 

Asgil V. United States, 60 F, (2d) 776, C. C. A. 

Smith V. United States, 57 App. D. C. 71, 17 F. (2d) 
223; 

Croker First Fed. Tr. Co. v. United States, 38 F. (2d) 
545, C. C. A. 9; 

and in Dempsey v. B. d 0. R. Co., 219 Fed. 619, the admissi¬ 
bility of collateral facts is in the sound discretion of j trial 
judge in finding the fact of relevancy. | 

In First National Bank of Xenia v. Stewart, 114 U. S! 224, 
29 L. Ed. 101, cited by Appellant, the Court said: j 

“The declarations made by an officer or agent of a cor- 
lioration, in response to timely inquiries, properh' ad¬ 
dressed to him and relating to matters under his clru-ge, 
in respect to which he is authorized in the usual cdurse 
of business to give information, may be given in evi¬ 
dence against the corporation”. 
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And in United States v. Ross, 92 U. S. 281, 23 L. Ed. 707, 
cited by Appellant, the Court citing Best, in his Treatise on 
p]vidence. Section 300, says: 

“The true principle intended to be asserted by the rule 
seems to be, that there is a general disposition in courts 
of justice to u])hold judicial and other acts rather than 
to render them inoperative; * * 

Appellant cites Doivdey v. Palmer, 122 N. E. an Illinois 
will contest. In Waniorck v. United Rys. of San Francisco, 
17 Cal. App. 377, 118 Pac. 947, the case involved the con¬ 
clusion of a witness as to the authority of a conductor or 
motorman to order a passenger to jump from the car in an 
emergency. 

Appellant cites Dyer v. People’s Ice Co., 188 Mich. 203, 
154 N. W. 135. This case is authority for leaving the mat¬ 
ters involved in the discretion of the trial court, where it 
properly belongs. 

Appellant cites Traver v. Smolik, 43 App. D. C. 150; there 
the Court held that the testimony of the witness Brooks as 
to what plaintiff told Brooks was hearsay and not part of 
the res gestae; and therefore inadmissible to corroborate 
plaintiff’s testimony. 

Appellee cites Fort Woth Belt Rwy. Co. v. Cal)el, 161 
S. \V. 1083; there the Court declined to set aside a verdict 
and judgment for the plaintiff; while in the present case the 
verdict and judgment is for the defendant and properly so. 

Appellee cites Jones v. Knowles, 1 Cranch (1 D. C.) 523, 
wherein plaintiff in that case offered evidence of a fraudu¬ 
lent collusion between one of the parties to the suit and 
another named person, not a party to the suit, pertaining to 
certain transactions; there the Court denied admission of 
the evidence at the opening of the case. How different is 
the present case, where no other party w’as involved, and the 
plaintiff had testified in direct evidence as to the subject 
matter. The cross-examination of the plaintiff as a witness 
was entirely proper, for the purposes of “the bringing out 
of anything tending to contradict, modify, or explain the 
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testimony given by a witness on his direct examination, or 
any logical inference resulting from it that may makej for 
the party calling him”. Washmgton R. <£; E. Co. v. Dittifian, 
44 App. D. C. 89, supra. i 

It is clear in the instant case that the trial court projierly 
exercised its judicial discretion in the matters involved|. 

In a transaction between litigants “evidence of facts 
which though collateral, are proved to be connected by Jsome 
general link with the matter, is admissible”. Tayloir on 
Evidence, 9th Edition, Vol. 1, Sec. 319. j 

“The extent of the cross-examination rests largely in the 
discretion of the trial judge.” Jones on Evidence, 3rd| Edi¬ 
tion, Sec. 825; Greenleaf on Evidence, Sec. 447, Taylbr on 
Evidence, 10th Edition, Sec. 1453. i 


2 . 


The action of the lower court in overruling the m|otion 
for a new trial was in the exercise of the sound discretion 
of that court and was right and proper and just- ! 

What has been said above is equally applicable tjo the 
sound discretion of the Court in overruling the motipn for 
a new trial; and the action of the trial judge was riglft and 
proper and should be affirmed as was done in Ricketts v. 
United States, 59 App. D. C. 47, 32 F. (2d) 943, cited by Ap¬ 
pellant; further under Rule 61 of the Rules of Civil Pro¬ 
cedure, the action of the trial court should be affirmeji. 

Rule 61 of the Rules of Civil Procedure provides: | 

“No error in either the admission or the exclusion 
of evidence and no error or defect in any ruling or 
order or in anything done or omitted by the cojurt or 
by any of the parties is ground for granting a new 
trial or for setting aside a verdict or for vacating, mod¬ 
ifying, or otherwise disturbing a judgment or (order, 
unless refusal to take such action appears to th^ court 
inconsistent with substantial justice. The ccjurt at 
every stage of the proceeding must disregard any error 
or defect in the proceeding which does not affect the 
substantial rights of the parties.” 


I 
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Ill Manual of Federal Procedure, West Publishing Co., 
Page 421, Note 2, under the Caption, Opening, vacating or 
setting aside. 

“An application to open, vacate, or set aside a judg¬ 
ment is within the sound legal discretion of the trial 
court and its action will not be disturbed by an appel¬ 
late court except for a clear abuse of discretion. It 
is an abuse of discretion, however, to open or vacate a 
judgment where the moving party shows no legal 
ground therefor or offers no excuse for his own negli¬ 
gence or default. Western Union Telegraph Co. v. 
Dismang, C. C. A. Okl. 1939,106 F. 2d 362”. 

To the same effect is Section 269 of the Judicial Code, as 
amended (U. S. C. A. Title 28, Section 391). 

“On the hearing of any appeal, certiorari, or motion 
for a new trial, in any case, civil or criminal, the court 
shall give judgment after an examination of the entire 
record before the court, without regard to technical 
errors, defects, or exceptions which do not affect the 
substantial rights of the parties”. 

What has been said above also applies to the alleged error 
in denying Appellant’s instruction No. 1. As the charge of 
the trial judge is not set out in the Bill of Exceptions there 
is no way for the Appellate Court to determine that the 
general charge of the trial judge did not fully cover gen¬ 
erally the instructions requested in (plaintiff’s) Appellant’s 
instruction; and also fully covered generally the relevancy 
of the evidence of the other accidents, and Appellee (defen¬ 
dant below) respectfully submits and insists that the gen¬ 
eral charge of the trial judge did fully and correctly state 
the law involved in the instant case fully and fairly cover¬ 
ing the instruction requested by plaintiff (Appellant here) 
and also that the said general charge of the trial judge fully 
and fairly covered the law applicable to the case as to the 
relevancy of the evidence of the other accidents of the plain¬ 
tiff (Appellant here). Chaloner v. Washington Post Co., 
56 App. D. S. 14, 6 F. (2d) 712. The refusal of an instruc- 



tion is not error where there is nothing in the record call¬ 
ing for the granting of the prayer, nor when the offered in¬ 
struction is fully covered in the general charge of the court. 
Gordon v. United States, 53 App. D. C. 154, 289 Fed. 5^2. 

The refusal of requested instructions, even though jsuch 
instructions are correct in point of law and applicabjle to 
the case, is not error where the subject is fully covered by 
the instructions given by the court in its general charge. 
The following cases as well as the authorities heretofore 
cited support all the contentions of the Appellee: ! 

Dean v. H. Koppers Co., 49 App. D. C. 230, 263 i Fed. 

626; I 

Henry v. United States, 50 App. D. C. 366, 273iFed. 
330; 

Redman v. Smith, 51 App. D. 0. 131, 277 Fed. 533; 

Globe Furniture Co. v. Gately, 51 App. D. C. 367; 
279 Fed. 1005; 

Crock V. United States, 53 App. D. C. 146, 289 Fed. 
544; I 

Amdur v. Jacobsen, 57 App. D. C. 181, 18 F. j(2d) 

831; ! 

Milliams v. United States, 57 App. D. C. 253, 20 F. 
(2d) 269; I 

Harris v. United States, 59 App. D. C. 353, 41 F. |(2d) 
976; I 

Touhy v. United States, 88 F. (2d) 930, C. C. A. 18; 

Storm, v. United States, 94 U. S. (4 Otto) 76, 24 Lt Ed. 
42; ! 

Bedell v. United States, 63 App. D. C. 31, 68 F. !(2cl) 

289; 

D. C. V. Claivans, 300 U. S. 617,57 S. Ct. 660, 81 Li Ed. 
843, affirming 66 App. D. 0. 11, 84 F. (2d) 265. 

3. I 

I 

The evidence of plaintiff showed that plaintiff had ijnade 
claims in prior accidents, within the period of approxi¬ 
mately two years preceding the trial, and the action of the 
trial judge in allowing counsel for defendant to argue tj) the 
jury on that point was proper and in accordance witl^ the 
facts and the law applicable to the case. ! 
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Plaintiff’s evidence clearly showed that plaintiff (Appel¬ 
lant here) had made other claims for alleged injuries which 
plaintiff admitted were incurred in prior accidents, and the 
action of the trial judge in allowing counsel for the defen¬ 
dant to argue to the jury on that evidence w’as right and 
proper and in accordance with the facts and law applicable 
to the case, as it is proper to permit argument on any logi¬ 
cal inference resting from the evidence. Washington R, (& 
E. Co. V. Dittman, 44 App. D. C. 89, supra; W'ills v. Riissell, 
100 U. S. 621, 25 L. Ed. 607, supra. There was nothing in 
the argument of counsel for the defendant below which when 
considered as a whole generally was not right and proper 
and in accordance with the facts in evidence in the case and 
the law pertaining to the case. The authorities cited in Sec¬ 
tions 1 and 2 of the Argument in Appellee’s Brief also sup¬ 
port this proposition, and as the matters argued by counsel 
for the defendant below (Appellee here), is not in the rec¬ 
ord, it is impracticable for the Appellate Court to consider 
the matter. Had the matter been included in the Bill of 
Exceptions, it would show that counsel for defendant fairly 
argued the case to the jury; and that the verdict of the jury 
and the judgment of the lower court was fair and just and 
correct, and that the judgment should be affirmed. 

CONCLUSION. 

It is respectfully submitted that the judgment in the court 
below’ was correct and right and proper and just and should 
be affirmed w’ith costs. 

Respectfully submitted, 

R. Logan Hollowell, 

W. D. Hollowell, 

Southern Bldg., 

James Conlon, 

600 F. St., N. W., 
Washington, D. C., 

Attorneys for Appellees. 



